
Sarbanes-Oxley & the Corporate Real Estate Executive

By Mark Rose and Jeff Groh

What is Sarbanes-Oxley and what does it mean to Corporate Real Estate executives?  Emerging from the wake of corporate scandal, the Sarbanes-Oxley Act of 2002 was passed with the express goal of advancing guidelines and process for corporate governance.  It devised new standards requiring companies to improve record and document management, automate financial reporting and strengthen governance policies.

The major concepts of the Sarbanes- Oxley Act are as follows:

1.
CEO/CFO Certification Of Financial Reports- Requires full disclosure on financial reports and imposes criminal penalties for violations.

2.
Broadened Enforcement and Defined Criminal Penalties- Establishes stiffer penalties reaching beyond the C-Suite.

3.
Improved Financial Disclosures- Disclosures must include any off-balance sheet transactions as well as disclosures of internal controls.

4.
The Formation of Audit Committees- Imposes added responsibilities on board members.

5.
Limited Roles For Accountants And Attorneys- Places restrictions on fiduciaries performing multipleservice roles in order to eliminate conflicts of interest.

The impact of Sarbanes-Oxley is not simply the establishment of financial reporting requirements for publicly-held corporations.  Sarbanes-Oxley Act goes beyond the financial data, affecting the organization by requiring a structure and mind-set for the administration of the corporation's finances.  This regimen benefits employees, investors, and clients by increasing the quality and reliability of financial acumen while concurrently reducing the risk of reputation loss.

Section 404:  Section 404, the most far-reaching component of the Act, requires management to annually assess internal controls and calls for the development of an Internal Control Report which shall state management's responsibility for maintaining proper standards for financial reporting.  Once defined, management must test, measure and document the effectiveness of the controls at the end of each fiscal year.  This reporting shall be attested by an external auditor.  Failure to gain such attestation would have extreme negative ramifications for a corporation.

Section 404 compliance extends to:

1.
Third Party Administrators

2.
Information Technology Providers

3.
Custodial Relationships

4.
Client Accounting

5.
Investment Accounting

Compliance Costs:  Most corporations will spend dearly for employees and consultants to perform the work necessary for initial compliance and on-going maintenance of these standards.  Accounting firms find themselves in a position of greater profitability and risk as they provide such services.  The business gained in assisting corporations in preparing for Sarbanes-Oxley is counter-balanced by the increased liability of attesting that a corporation's financial controls are adequate.

Sarbanes-Oxley and Corporate Real Estate:  The advent of the Sarbanes-Oxley Act should affect Corporate Real Estate executives in the following ways:

1.
Vendor relationships will be made more carefully- Engagements will become more formal (complete with documented decision rationale) and vendors will need to comply with the Sarbanes-Oxley Act in order to be considered for top assignments.

2.
The real estate accounting function and other business processes will be outsourced at increasing levels-Corporations will opt to simplify, assign risk and gain efficiencies in these non-core activities.

3.
The C-Suite.  Auditors and Board Members will begin to push for adoption of "best practices" - They will be required to personally attest to the financial processes and controls of a corporation.

4.
De-centralized real estate structures will be discouraged- The development and management of controls will prove much more costly and complicated than centralized structures.

Corporate real estate executives have the opportunity to get ahead of the wave of process rigor and scrutiny.  Developing, measuring and managing processes for delivering real estate services to the corporation is now more important than ever before.
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Sarbanes-Oxley Compliance Ushers in New Era of Opportunity

By Mark Rose, Jeffrey Keitelman, and Michael Billing

Over the past decade, corporate real estate (CRE) departments have made considerable progress toward the goal of playing a more vital role in the formulation of corporate strategy.  That progress has been somewhat evolutionary.  With the implementation of the checks and balances required by the Sarbanes-Oxley Act of 2002, the pace of change is becoming revolutionary, creating both challenges and opportunities for CRE professionals.

Sarbanes-Oxley, also known as SOX, was passed in response to numerous accounting scandals uncovered at the beginning of 2002.  The law's primary purpose is to tighten controls on corporate accounting and to increase account-ability among officers of public companies in their financial reporting.  With the passage of SOX, CRE directors first began to re-examine their synthetic leases to ensure compliance with the new rules governing special purpose entities.  The changes that SOX is bringing to CRE departments extend way beyond that, however.

A key provision of SOX requires that anyone in a position to affect the company's bottom line is responsible for ensuring that all financial accounting is accurate and compliant with generally accepted accounting principles (GAAP).  A CFO must certify the numbers that are reported to board members and shareholders.  If the figures turn out to be False, the CFO is ultimately accountable.  In a large company, it is impossible for the CFO to be present at every transaction or to double-check every accounting entry.  Therefore, the CFO typically will require similar certifications from department heads that serve under her—and this is where the CRE officer comes into the picture.

A Two-Edged Sword

CRE officers must be prepared to certify the accuracy of numbers and the propriety of the accounting treatment on every transaction that takes place in their departments.  On one hand, this all but forces a CFO to engage in dialogue with his or her CRE manager regarding real estate strategies that may have a major impact on corporate financial performance.  That dialogue may be a dream come true for CRE officers who for years have struggled to explain their department's value to the C-Suite.  On the other hand, to hold up their end of the dialogue, CRE officers may need to gain better control over financial processes and information than they currently possess.

For example, CFOs will need to ask pointed questions to determine whether real estate related data contained in corporate financial statements has passed the "definition-to-documentation" process:

· Can the CRE officer provide an accurate, up-to-date and consistent summary of the company's real estate:  how much is owned or leased? where are the assets located? what commitments were made within the portfolio during the year? how will this extend into the future?

· Is there a rigorous, well-documented process in place that tracks and rationalizes acquisitions and dispositions across the portfolio?

· Are transactions completed in different geographical locations or with different parties subject to the same definitions, assumptions and metrics?

· Can the company document its comprehensive real estate expenditures, including costs managed by vendors and business partners?

· Are accounting standards for excess space in the portfolio—and potential impairment costs—rigorously and consistently maintained?

· If the company relies on synthetic leases to finance any part of its occupancy, are these structures consistent with SOX provisions for special purpose/variable interest entities?

· What about potential environmental claims? Local economic conditions? Notices of violation of law? Are all of these matters tracked and disclosed?

In many cases, the answers to these questions will require an organization—or reorganization—within CRE departments to create consistency of practices and efficiency of information flow.  In other cases, answers can only come from regular communication with corporate accounting, auditors, legal and others in the chain of responsibility for good corporate governance.

Emerging Trends

Given the complexity of SOX and given that many of its provisions are still being defined and agreed to), it is difficult to assess the full impact of the Act on CRE operations.  Nevertheless, four major trends can be predicted.

Scrutiny of vendor relationships will intensify.  The activities of business partners and third-party vendors responsible for any part of a public company's real estate expenditures will be subject to SOX certification.  Such relationships are likely to become more structured and formal as a result.  Vendors may be required to document their own processes and decision-making models.  For major assignments, companies may choose to deal exclusively with service providers who are SOX-compliant themselves.

Outsourcing will become more wide-spread.  Although the management of CRE is sure to become more complex under SOX, it will still be a non-core activity for most companies.  Many corporations may decide to outsource some or all of their real estate activities to simplify the process and make it more efficient, while transferring risk to a qualified provider in the process.

Best practices will receive increased attention.  Given the potential costs, both economic and legal, of non-compliance, CEOs, CFOs, members of Boards of Directors and others who may be called on to attest to the accuracy of financial processes and controls are likely to press for the adoption of company-wide best practices.

Centralization may define the CRE structure in the future.  The new demands that SOX will place on the organization may make it difficult for a decentralized CRE function to respond in a timely, consistent and accurate fashion.  Developing and managing effective controls and processes consistently is almost always less complicated and less costly with a centralized real estate structure.

Key Priorities for the CRE Executive:  The Three D's

What could CRE officers be thinking about to help their company prepare for SOX? Three immediate priorities come to mind:  data, decision-making and dialogue.
Good data will be a major contributor to effective real estate management in the SOX environment.  Developing efficient data structures and indicators that span the business enterprise allows CRE to identify and respond to potential problems sooner rather than later.  While this may be costly, failing to do so may be even more expensive.

Several years ago, for example, the outside auditors for a large U.S.  bank uncovered issues in the notes to the company's financial statements concerning lease commitments.  The bank's internal accounting of future lease obligations was off by 40 per-cent.  The auditors issued a warning to the Board of Directors and, when inaccurate data was also provided the following year, threatened to withhold certification of the financial statement.  Since new disclosure requirements will extend well beyond the standards in place before SOX, the potential impact of situations like this will only intensify.

SOX requirements will virtually man-date systems and structures that support the collection, analysis and constant refreshing of the data of a company's real estate:  how much it owns, how much it leases, how much it costs, where it is, and how the portfolio changes over time.

With accurate data available, companies next need a rigorous decision-making process to enable them to act on the information.  The ability to identify, analyze and respond to situations with potential SOX implications quickly, before they reach crisis pro-portions, will be a hallmark of a best-in-class GRE function in the future.

While SOX demands may trigger the development of such decision tools, their usefulness will extend far deeper into a company's operations.  If a business unit needs to expand operations, for example, a robust decision-making process populated with accurate data can identify the real estate strategy that best supports the business strategy and delivers the solution quickly.  If the company plans to enter a new business or exit another, such tools can show how, where and when to act.  If the organization needs to generate cash, the decision-making process can contribute by identifying the right real estate assets to monetize and the best financial structures for minimizing risk and maximizing after-tax cash flows.

Perhaps the most important—and most pressing—SOX priority for the CRE officer is to establish a dialogue with the CFO and the company's finance and legal teams.  The range of appropriate topics is broad:  Does the CFO understand how real estate decisions are currently being made? Does the CRE officer understand the CFO's view of SOX implications for the company's real estate function? And how does this tie into the legal implications involved in the SOX environment?

SOX:  An Opportunity Disguised as a Problem

The demands that SOX will place on the CRE function seem destined to create new headaches for the CRE team.  To be sure, processes will need to be reviewed, revised, articulated and, in some cases, built from scratch.  Reporting tools and systems will have to be formalized and tested.  CRE officers will need to understand and accept the fact that, if the data and information they submit is not accurate, their company could incur heavy legal and financial penalties.

But once SOX structures—and thinking—are in place, both CRE and the broader business are likely to encounter a range of new opportunities.  By improving the accuracy, consistency and reliability of financial data, SOX will contribute to achieving performance and profitability targets. Improved efficiency will reduce costs. Ensuring compliance with related laws and regulations, SOX will help protect, and maybe even enhance, the company’s brand and reputation. It will support the corporation, and the CRE function, in achieving strategic goals while avoiding surprises and problems along the way. Ultimately, by clarifying and quantifying real estate’s impact on, and contributions to, company finances, it may even help the CRE officer build or strengthen relationships between CRE and the C-Suite.

Summary of Sarbanes-Oxley Act of 2002

Section 3: Commission Rules and Enforcement.

A violation of Rules of the Public Company Accounting Oversight Board ("Board") is treated as a violation of the '34 Act, giving rise to the same penalties that may be imposed for violations of that Act.

--------------------------------------------------------------------------------

Section 101: Establishment; Board Membership.

The Board will have five financially-literate members, appointed for five-year terms. Two of the members must be or have been certified public accountants, and the remaining three must not be and cannot have been CPAs. The Chair may be held by one of the CPA members, provided that he or she has not been engaged as a practicing CPA for five years.

The Board's members will serve on a full-time basis.

No member may, concurrent with service on the Board, "share in any of the profits of, or receive payments from, a public accounting firm," other than "fixed continuing payments," such as retirement payments.

Members of the Board are appointed by the Commission, "after consultation with" the Chairman of the Federal Reserve Board and the Secretary of the Treasury.

Members may be removed by the Commission "for good cause."

--------------------------------------------------------------------------------

Section 101: Establishment; Duties Of The Board.

Section 103: Auditing, Quality Control, And Independence Standards And Rules.

The Board shall:

(1) register public accounting firms;

(2) establish, or adopt, by rule, "auditing, quality control, ethics, independence, and other standards relating to the preparation of audit reports for issuers;"

(3) conduct inspections of accounting firms;

(4) conduct investigations and disciplinary proceedings, and impose appropriate sanctions;

(5) perform such other duties or functions as necessary or appropriate;

(6) enforce compliance with the Act, the rules of the Board, professional standards, and the securities laws relating to the preparation and issuance of audit reports and the obligations and liabilities of accountants with respect thereto;

(7) set the budget and manage the operations of the Board and the staff of the Board.

Auditing standards. The Board would be required to "cooperate on an on-going basis" with designated professional groups of accountants and any advisory groups convened in connection with standard-setting, and although the Board can "to the extent that it determines appropriate" adopt standards proposed by those groups, the Board will have authority to amend, modify, repeal, and reject any standards suggested by the groups. The Board must report on its standard-setting activity to the Commission on an annual basis.

The Board must require registered public accounting firms to "prepare, and maintain for a period of not less than 7 years, audit work papers, and other information related to any audit report, in sufficient detail to support the conclusions reached in such report."

The Board must require a 2nd partner review and approval of audit reports registered accounting firms must adopt quality control standards.

The Board must adopt an audit standard to implement the internal control review required by section 404(b). This standard must require the auditor evaluate whether the internal control structure and procedures include records that accurately and fairly reflect the transactions of the issuer, provide reasonable assurance that the transactions are recorded in a manner that will permit the preparation of financial statements in accordance with GAAP, and a description of any material weaknesses in the internal controls.

--------------------------------------------------------------------------------

Section 102(a): Mandatory Registration

Section 102(f): Registration And Annual Fees.

Section 109(d): Funding; Annual Accounting Support Fee For The Board.

In order to audit a public company, a public accounting firm must register with the Board.The Board shall collect "a registration fee" and "an annual fee" from each registered public accounting firm, in amounts that are "sufficient" to recover the costs of processing and reviewing applications and annual reports.

The Board shall also establish by rule a reasonable "annual accounting support fee" as may be necessary or appropriate to maintain the Board. This fee will be assessed on issuers only.

--------------------------------------------------------------------------------

Section 104: Inspections of Registered Public Accounting Firms

Annual quality reviews (inspections) must be conducted for firms that audit more than 100 issues, all others must be conducted every 3 years. The SEC and/or the Board may order a special inspection of any firm at any time.

--------------------------------------------------------------------------------

Section 105(b)(5): Investigation And Disciplinary Proceedings; Investigations; Use Of Documents.

Section 105(c)(2): Investigations And Disciplinary Proceedings; Disciplinary Procedures; Public Hearings.

Section 105(c)(4): Investigations And Disciplinary Proceedings; Sanctions.

Section 105(d): Investigations And Disciplinary Proceedings; Reporting of Sanctions.

All documents and information prepared or received by the Board shall be "confidential and privileged as an evidentiary matter (and shall not be subject to civil discovery other legal process) in any proceeding in any Federal or State court or administrative agency, . . . unless and until presented in connection with a public proceeding or [otherwise] released" in connection with a disciplinary action. However, all such documents and information can be made available to the SEC, the U.S. Attorney General, and other federal and appropriate state agencies.

Disciplinary hearings will be closed unless the Board orders that they be public, for good cause, and with the consent of the parties.

Sanctions can be imposed by the Board of a firm if it fails to reasonably supervise any associated person with regard to auditing or quality control standards, or otherwise.

No sanctions report will be made available to the public unless and until stays pending appeal have been lifted.

--------------------------------------------------------------------------------

Section 106: Foreign Public Accounting Firms.

The bill would subject foreign accounting firms who audit a U.S. company to registrations with the Board. This would include foreign firms that perform some audit work, such as in a foreign subsidiary of a U.S. company, that is relied on by the primary auditor.

--------------------------------------------------------------------------------

Section 107(a): Commission Oversight Of The Board; General Oversight Responsibility.

Section 107(b): Rules Of The Board.

Section 107(d): Censure Of The Board And Other Sanctions.

The SEC shall have "oversight and enforcement authority over the Board." The SEC can, by rule or order, give the Board additional responsibilities. The SEC may require the Board to keep certain records, and it has the power to inspect the Board itself, in the same manner as it can with regard to SROs such as the NASD.

The Board, in its rulemaking process, is to be treated "as if the Board were a 'registered securities association'"-that is, a self-regulatory organization. The Board is required to file proposed rules and proposed rule changes with the SEC. The SEC may approve, reject, or amend such rules.

The Board must notify the SEC of pending investigations involving potential violations of the securities laws, and coordinate its investigation with the SEC Division of Enforcement as necessary to protect an ongoing SEC investigation.

The SEC may, by order, "censure or impose limitations upon the activities, functions, and operations of the Board" if it finds that the Board has violated the Act or the securities laws, or if the Board has failed to ensure the compliance of accounting firms with applicable rules without reasonable justification.

--------------------------------------------------------------------------------

Section 107(c): Commission Review Of Disciplinary Action Taken By The Board.

The Board must notify the SEC when it imposes "any final sanction" on any accounting firm or associated person. The Board's findings and sanctions are subject to review by the SEC.

The SEC may enhance, modify, cancel, reduce, or require remission of such sanction.

--------------------------------------------------------------------------------

Section 108: Accounting Standards.

The SEC is authorized to "recognize, as 'generally accepted'... any accounting principles" that are established by a standard-setting body that meets the bill's criteria, which include requirements that the body:

(1) be a private entity;

(2) be governed by a board of trustees (or equivalent body), the majority of whom are not or have not been associated persons with a public accounting firm for the past 2 years;

(3) be funded in a manner similar to the Board;

(4) have adopted procedures to ensure prompt consideration of changes to accounting principles by a majority vote;

(5) consider, when adopting standards, the need to keep them current and the extent to which international convergence of standards is necessary or appropriate.

--------------------------------------------------------------------------------

Section 201: Services Outside The Scope Of Practice Of Auditors; Prohibited Activities.

It shall be "unlawful" for a registered public accounting firm to provide any non-audit service to an issuer contemporaneously with the audit, including: (1) bookkeeping or other services related to the accounting records or financial statements of the audit client; (2) financial information systems design and implementation; (3) appraisal or valuation services, fairness opinions, or contribution-in-kind reports; (4) actuarial services; (5) internal audit outsourcing services; (6) management functions or human resources; (7) broker or dealer, investment adviser, or investment banking services; (8) legal services and expert services unrelated to the audit; (9) any other service that the Board determines, by regulation, is impermissible. The Board may, on a case-by-case basis, exempt from these prohibitions any person, issuer, public accounting firm, or transaction, subject to review by the Commission.

It will not be unlawful to provide other non-audit services if they are pre-approved by the audit committee in the following manner. The bill allows an accounting firm to "engage in any non-audit service, including tax services," that is not listed above, only if the activity is pre-approved by the audit committee of the issuer. The audit committee will disclose to investors in periodic reports its decision to pre-approve non-audit services. Statutory insurance company regulatory audits are treated as an audit service, and thus do not require pre-approval.

The pre-approval requirement is waived with respect to the provision of non-audit services for an issuer if the aggregate amount of all such non-audit services provided to the issuer constitutes less than 5 % of the total amount of revenues paid by the issuer to its auditor (calculated on the basis of revenues paid by the issuer during the fiscal year when the non-audit services are performed), such services were not recognized by the issuer at the time of the engagement to be non-audit services; and such services are promptly brought to the attention of the audit committee and approved prior to completion of the audit.

The authority to pre-approve services can be delegated to 1 or more members of the audit committee, but any decision by the delegate must be presented to the full audit committee.

--------------------------------------------------------------------------------

Section 203: Audit Partner Rotation.

The lead audit or coordinating partner and the reviewing partner must rotate off of the audit every 5 years.

--------------------------------------------------------------------------------

Section 204: Auditor Reports to Audit Committees.

The accounting firm must report to the audit committee all "critical accounting policies and practices to be usedall alternative treatments of financial information within [GAAP] that have been discussed with management ramifications of the use of such alternative disclosures and treatments, and the treatment preferred" by the firm.

--------------------------------------------------------------------------------

Section 206: Conflicts of Interest.

The CEO, Controller, CFO, Chief Accounting Officer or person in an equivalent position cannot have been employed by the company's audit firm during the 1-year period preceding the audit.

--------------------------------------------------------------------------------

Section 207: Study of Mandatory Rotation of Registered Public Accountants.

The GAO will do a study on the potential effects of requiring the mandatory rotation of audit firms.

--------------------------------------------------------------------------------

Section 209: Consideration by Appropriate State Regulatory Authorities.

State regulators are directed to make an independent determination as to whether the Boards standards shall be applied to small and mid-size non-registered accounting firms.

--------------------------------------------------------------------------------

Section 301: Public Company Audit Committees.

Each member of the audit committee shall be a member of the board of directors of the issuer, and shall otherwise be independent.

"Independent" is defined as not receiving, other than for service on the board, any consulting, advisory, or other compensatory fee from the issuer, and as not being an affiliated person of the issuer, or any subsidiary thereof.

The SEC may make exemptions for certain individuals on a case-by-case basis.

The audit committee of an issuer shall be directly responsible for the appointment, compensation, and oversight of the work of any registered public accounting firm employed by that issuer.

The audit committee shall establish procedures for the "receipt, retention, and treatment of complaints" received by the issuer regarding accounting, internal controls, and auditing.

Each audit committee shall have the authority to engage independent counsel or other advisors, as it determines necessary to carry out its duties.

Each issuer shall provide appropriate funding to the audit committee.

--------------------------------------------------------------------------------

Section 302: Corporate Responsibility For Financial Reports.

The CEO and CFO of each issuer shall prepare a statement to accompany the audit report to certify the "appropriateness of the financial statements and disclosures contained in the periodic report, and that those financial statements and disclosures fairly present, in all material respects, the operations and financial condition of the issuer." A violation of this section must be knowing and intentional to give rise to liability.

--------------------------------------------------------------------------------

Section 303: Improper Influence on Conduct of Audits

It shall be unlawful for any officer or director of an issuer to take any action to fraudulently influence, coerce, manipulate, or mislead any auditor engaged in the performance of an audit for the purpose of rendering the financial statements materially misleading.

--------------------------------------------------------------------------------

Section 304: Forfeiture Of Certain Bonuses And Profits.

Section 305: Officer And Director Bars And Penalties; Equitable Relief.

If an issuer is required to prepare a restatement due to "material noncompliance" with financial reporting requirements, the chief executive officer and the chief financial officer shall "reimburse the issuer for any bonus or other incentive-based or equity-based compensation received" during the twelve months following the issuance or filing of the non-compliant document and "any profits realized from the sale of securities of the issuer" during that period.

In any action brought by the SEC for violation of the securities laws, federal courts are authorized to "grant any equitable relief that may be appropriate or necessary for the benefit of investors."

--------------------------------------------------------------------------------

Section 305: Officer And Director Bars And Penalties.

The SEC may issue an order to prohibit, conditionally or unconditionally, permanently or temporarily, any person who has violated section 10(b) of the 1934 Act from acting as an officer or director of an issuer if the SEC has found that such person's conduct "demonstrates unfitness" to serve as an officer or director of any such issuer.

--------------------------------------------------------------------------------

Section 306: Insider Trades During Pension Fund Black-Out Periods Prohibited.

Prohibits the purchase or sale of stock by officers and directors and other insiders during blackout periods. Any profits resulting from sales in violation of this section "shall inure to and be recoverable by the issuer." If the issuer fails to bring suit or prosecute diligently, a suit to recover such profit may be instituted by "the owner of any security of the issuer."

--------------------------------------------------------------------------------

Section 401(a): Disclosures In Periodic Reports; Disclosures Required.

Each financial report that is required to be prepared in accordance with GAAP shall "reflect all material correcting adjustments . . . that have been identified by a registered accounting firm . . . ."

"Each annual and quarterly financial report . . . shall disclose all material off-balance sheet transactions" and "other relationships" with "unconsolidated entities" that may have a material current or future effect on the financial condition of the issuer.

The SEC shall issue rules providing that pro forma financial information must be presented so as not to "contain an untrue statement" or omit to state a material fact necessary in order to make the pro forma financial information not misleading.

--------------------------------------------------------------------------------

Section 401 (c): Study and Report on Special Purpose Entities.

SEC shall study off-balance sheet disclosures to determine a) extent of off-balance sheet transactions (including assets, liabilities, leases, losses and the use of special purpose entities); and b) whether generally accepted accounting rules result in financial statements of issuers reflecting the economics of such off-balance sheet transactions to investors in a transparent fashion and make a report containing recommendations to the Congress.

--------------------------------------------------------------------------------

Section 402(a): Prohibition on Personal Loans to Executives.

Generally, it will be unlawful for an issuer to extend credit to any director or executive officer. Consumer credit companies may make home improvement and consumer credit loans and issue credit cards to its directors and executive officers if it is done in the ordinary course of business on the same terms and conditions made to the general public.

--------------------------------------------------------------------------------

Section 403: Disclosures Of Transactions Involving Management And Principal Stockholders.

Directors, officers, and 10% owner must report designated transactions by the end of the second business day following the day on which the transaction was executed.

--------------------------------------------------------------------------------

Section 404: Management Assessment Of Internal Controls.

Requires each annual report of an issuer to contain an "internal control report", which shall:

(1) state the responsibility of management for establishing and maintaining an adequate internal control structure and procedures for financial reporting; and

(2) contain an assessment, as of the end of the issuer's fiscal year, of the effectiveness of the internal control structure and procedures of the issuer for financial reporting.

Each issuer's auditor shall attest to, and report on, the assessment made by the management of the issuer. An attestation made under this section shall be in accordance with standards for attestation engagements issued or adopted by the Board. An attestation engagement shall not be the subject of a separate engagement.

The language in the report of the Committee which accompanies the bill to explain the legislative intent states, "--- the Committee does not intend that the auditor's evaluation be the subject of a separate engagement or the basis for increased charges or fees."

Directs the SEC to require each issuer to disclose whether it has adopted a code of ethics for its senior financial officers and the contents of that code.

Directs the SEC to revise its regulations concerning prompt disclosure on Form 8-K to require immediate disclosure "of any change in, or waiver of," an issuer's code of ethics.

--------------------------------------------------------------------------------

Section 407: Disclosure of Audit Committee Financial Expert.

The SEC shall issue rules to require issuers to disclose whether at least 1 member of its audit committee is a "financial expert."

--------------------------------------------------------------------------------

Section 409: Real Time Disclosure.

Issuers must disclose information on material changes in the financial condition or operations of the issuer on a rapid and current basis.

--------------------------------------------------------------------------------

Section 501: Treatment of Securities Analysts by Registered securities Associations.

National Securities Exchanges and registered securities associations must adopt conflict of interest rules for research analysts who recommend equities in research reports.

--------------------------------------------------------------------------------

Section 601: SEC Resources and Authority.

SEC appropriations for 2003 are increased to $776,000,000. $98 million of the funds shall be used to hire an additional 200 employees to provide enhanced oversight of auditors and audit services required by the Federal securities laws.

--------------------------------------------------------------------------------

Section 602(a): Appearance and Practice Before the Commission.

The SEC may censure any person, or temporarily bar or deny any person the right to appear or practice before the SEC if the person does not possess the requisite qualifications to represent others, lacks character or integrity, or has willfully violated Federal securities laws.

--------------------------------------------------------------------------------

Section 602(c): Study and Report.

SEC is to conduct a study of "securities professionals" (public accountants, public accounting firms, investment bankers, investment advisors, brokers, dealers, attorneys) who have been found to have aided and abetted a violation of Federal securities laws.

--------------------------------------------------------------------------------

Section 602(d): Rules of Professional Responsibility for Attorneys.

The SEC shall establish rules setting minimum standards for professional conduct for attorneys practicing before it.

--------------------------------------------------------------------------------

Section 701: GAO Study and Report Regarding Consolidation of Public Accounting Firms.

The GAO shall conduct a study regarding the consolidation of public accounting firms since 1989, including the present and future impact of the consolidation, and the solutions to any problems discovered.

--------------------------------------------------------------------------------

Title VIII: Corporate and Criminal Fraud Accountability Act of 2002.

It is a felony to "knowingly" destroy or create documents to "impede, obstruct or influence" any existing or contemplated federal investigation.

Auditors are required to maintain "all audit or review work papers" for five years.

The statute of limitations on securities fraud claims is extended to the earlier of five years from the fraud, or two years after the fraud was discovered, from three years and one year, respectively.

Employees of issuers and accounting firms are extended "whistleblower protection" that would prohibit the employer from taking certain actions against employees who lawfully disclose private employer information to, among others, parties in a judicial proceeding involving a fraud claim. Whistle blowers are also granted a remedy of special damages and attorney's fees.

A new crime for securities fraud that has penalties of fines and up to 10 years imprisonment.

--------------------------------------------------------------------------------

Title IX: White Collar Crime Penalty Enhancements

Maximum penalty for mail and wire fraud increased from 5 to 10 years.

Creates a crime for tampering with a record or otherwise impeding any official proceeding.

SEC given authority to seek court freeze of extraordinary payments to directors, offices, partners, controlling persons, agents of employees.

US Sentencing Commission to review sentencing guidelines for securities and accounting fraud.

SEC may prohibit anyone convicted of securities fraud from being an officer or director of any publicly traded company.

Financial Statements filed with the SEC must be certified by the CEO and CFO. The certification must state that the financial statements and disclosures fully comply with provisions of the Securities Exchange Act and that they fairly present, in all material respects, the operations and financial condition of the issuer. Maximum penalties for willful and knowing violations of this section are a fine of not more than $500,000 and/or imprisonment of up to 5 years.

--------------------------------------------------------------------------------

Section 1001: Sense of Congress Regarding Corporate Tax Returns

It is the sense of Congress that the Federal income tax return of a corporation should be signed by the chief executive officer of such corporation.

--------------------------------------------------------------------------------

Section 1102: Tampering With a Record or Otherwise Impeding an Official Proceeding

Makes it a crime for any person to corruptly alter, destroy, mutilate, or conceal any document with the intent to impair the object's integrity or availability for use in an official proceeding or to otherwise obstruct, influence or impede any official proceeding is liable for up to 20 years in prison and a fine.

--------------------------------------------------------------------------------

Section 1103: Temporary Freeze Authority

The SEC is authorized to freeze the payment of an extraordinary payment to any director, officer, partner, controlling person, agent, or employee of a company during an investigation of possible violations of securities laws.

--------------------------------------------------------------------------------

Section 1105: SEC Authority to Prohibit Persons from Serving as Officers or Directors

The SEC may prohibit a person from serving as an officer or director of a public company if the person has committed securities fraud.
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